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defendant from transferring it to anybody else during the pendency of the action. 
The defendant put in a general denial and also a legal counterclaim for $25,000 
damages for non-delivery of certain of the machines. The defendant moved for 
a jury trial on his counterclaim as a matter of right. Held (Smith, J., dissent- 
ing) that the defendant is entitled as a matter of right to have the legal issues 
raised by the counterclaim settled by a jury. Maag v. Maag Gear Co. (1920) 
193 App. Div. 759, 184 N. Y. Supp. 630. 

The law seems settled that a defendant by setting tip a legal counterclaim to an 
action in equity cannot change the whole action into a legal one and obtain thereby 
a trial by jury on all the issues. Lord Kinnaird v. Field [1905] 2 Ch. 361 ; Angus 
v. Craven (1901) 132 Calif. 691, 64 Pac. 1091. The courts of some states hold 
that where the defendant pleads a legal counterclaim to an equitable cause of 
action he is not entitled to a jury trial on the counterclaim as a matter of right. 
Johnson Service Co. v. Kruse (1913) 121 Minn. 28, 140 N. W. 118; Larkin v. 
Wilson (1882) 28 Kan. 513. And the constitutional provision that the right of 
trial by jury shall remain inviolate does not prevent this result. Johnson v. 
Peterson (1903) 90 Minn. 503, 97 N. W. 384; Peters v. Duluth (1912) 119 Minn. 
96, 137 N. W. 390. The instant case in holding that the defendant is entitled to 
a jury trial as a matter of right is in conflict with an earlier New York decision 
by the Court of Appeals, which held that in such a case the right was waived. 
Mackellar v. Rogers (1888) 109 N. Y. 468, 17 N. E. 350; 19 Encyc. of PI. and Pr. 
799, note. For a brief discussion of the scope of counterclaims see (1921) 21 
Col. L. Rev. 196; (1921) 5 Minn. L. Rev. 307. 

Property — Rights with Respect to Dead Bodies. — The plaintiff, who was the 
next of kin of the defendant's deceased husband, had buried the body in a family 
plot. There was evidence that the defendant, although ill at the time, had con- 
sented to the manner and place of burial. Thereafter the defendant was about to 
disinter and remove her husband's body to a place chosen by her. The plaintiff 
filed a bill for an injunction. Held, that an injunction should issue, since the 
defendant had waived her right to the control of her husband's body for purposes 
of burial. Stiles v. Stiles (1920, Sup. Ct.) 113 Misc. 576, 185 N. Y. Supp. 53. 

The early common law recognized no rights with respect to dead bodies ; they 
were exclusively within the jurisdiction of the church and ecclesiastical courts. 
See Reg. v. Sharpe (1857, Cr. App.) Dearsly & B. 160; 3 Coke, Inst. 203. There 
is no property in dead bodies; they are not subject to a lien; nor will replevin 
lie for them. Amer. Express Co. v. Epply (1876) 5 Ohio. Dec. 337! Keyes v. 
Konkel (1899) 119 Mich. 550, 78 N. W. 649. However, the law has always 
recognized a duty to bury the dead. This duty is usually cast successively upon 
the executor, surviving spouse, next of kin, and the person under whose roof the 
deceased died. See Pierce v. Proprietors (1872) 10 R. I. 227, 235; Williams v. 
Williams (1882) L. R. 20 Ch. Div. 659, 664. Although' there is no property in 
dead bodies, it is recognized that the relatives of a deceased person have a right 
that third persons shall not mutilate or otherwise maltreat the body. Larson v. 
Chase (1891) 47 Minn. 307, 50 N. W. 238; Floyd v. A. C. L. Ry. (1914) 167 N. C. 
55, 83 S. E. 12. Relatives also have a right under certain circumstances that the 
body shall not be disinterred. Gardner v. Swan Cemetery (1898) 20 R. I. 646, 
40 Atl. 871; Litteral v. Litteral (1908) 131 Mo. App. 306, in S. W. 872. The 
exercise of the so-called right of control over a dead body, in preference to 
others, is subject to the supervision of courts of equity. See Larson v. Chase, 
supra; Pettigrew v. Pettigrew (1904) 207 Pa. 313, 319, 56 Atl. 878, 880. Under 
certain circumstances the surviving spouse, who is usually preferred, will not be 
permitted to control the body as against the next of kin. Wood v. Butterworth 
(1911) 65 Wash. 344, 118 Pac. 212. Under other circumstances, the privilege 
will be refused the relatives and granted to a stranger in blood. Scott v. Riley 
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(1883, Pa. C. P.) 16 Phila. 106; see O'Donnell v. Slack (1899) 123 Calif. 285, 
55 Pac. 906. In at least one case the court has denied it altogether and ordered 
the body to be buried under the decree and direction of the court. De Festetics v. 
De Festetics (1911) 79 N. J. Eq. 488, 81 Atl. 741. In some states custody and 
control of the dead body is granted and regulated by statute. See Conn. Gen. St. 
1902, sec. 363; Swits v. Swits (1909) 81 Conn. 598, 71 Atl. 782. Since the defen- 
dant in the instant case had waived the right which the court recognizes she had 
to control the disposition of her husband's body, the intervention of equity to 
prevent disinterment seems proper. Cf. Snyder v. Snyder (1880, N. Y. Sup. Ct.) 
60 How. Pr. 368. 

Taxation — Federal Corporation Tax — Deduction of Interest Limited to 
Par Value of Paid-up Capital. — Section 38 of the Federal Corporation Excise 
Tax Law of 1909 permitted a deduction from the corporation's gross income of 
"interest actually paid within the year on its bonded or other indebtedness not 
exceeding the paid up capital stock of such corporation." The defendant corpora- 
tion had sold a considerable number of shares at prices above par. In making up 
its tax returns the corporation deducted interest upon the entire amount paid for 
the shares. The United States claimed the deductions should be limited to interest 
upon the par value of the stock, and sued for the balance of the tax assessed on 
this basis. Held, that the plaintiff should recover. New York, N. H. & H. Ry. 
v. United States (Nov. 11, 1920) U. S. C. C. A. 2d, Oct. Term, 1920, No. 30. 

The defendant claimed that Congress intended by "paid up capital stock" the 
sum actually paid in by the stockholders, and that any other interpretation of 
the act would make it void as denying equal protection of the laws. But the 
court rejected this interpretation and laid stress upon the words "not exceeding 
the paid-up capital stock" as showing the congressional intent to limit "capital 
stock" to the par value of the shares. The excess over par paid for shares is 
regarded as a premium by business men generally. It was first entered in the 
defendant's books in its profits and loss account, and the sums were used as if 
surplus. In the construction of tax laws, words are usually to be interpreted in 
their popular sense. See American Pig-Iron Storage Co. v. State Board of 
Assessors. (1894, Sup. Ct.) 56 N. J. L. 389, 394, 29 Atl. 160, 161. It seems clear 
that in the principal case the legislative intent has been properly interpreted. Cf. 
B. & M. Ry. v. United States (1920, C. C. A. 1st) 265 Fed. 578. A resulting 
apparent inequality, however, is that while the defendant may not make the 
deduction, another corporation might do so even though similarly circumstanced 
in every respect except that its shares were of no par value. But assuming that 
Congress intended to impose the tax in this manner, the Act should not be held 
unconstitutional. Cf. Union Tanning Co. v. Commonwealth (1918) 123 Va. 610, 
06 S. E. 780; Greene v. Louisville & Interurban Ry. (1917) 244 U. S. 499, 37 
Sup. Ct. 673. It is in the result but not in the method of imposition that the tax 
is unequal and possibly unjust. As the tax involved was laid under the 1909 law, 
the case is of interest chiefly as showing an additional advantage of stock without 
par value. The advantage does not exist under the present law, however. Under 
the 1918 Federal Income Tax Law, sec. 214, all interest paid on indebtedness is 
deductible. Montgomery, Income Tax Procedure (1920) 585; Holmes, Federal 
Taxes (1920) 855. 

Taxation — Federal Corporation Tax — Unreasonable Salary Deductible in 
Determining Taxable Income.— The United States brought suit to recover from 
the defendant corporation an additional income tax, on the theory that the salary 
paid to its president, which it had used as a deductible item in determining its 
taxable income, was unreasonably disproportionate to the value of his services 
and hence an improper deduction. Held, that the plaintiff should suffer a non- 



